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ADVERTISING CONTROLS 


IDESPREAD COMPLAINT that false and misleading 

advertising is resulting in heavy losses to consumers 
has brought new drives by governmental agencies and 
private organizations against deception in printed and 
broadcast sales appeals. While ethica! standards in ad- 
vertising have improved greatly over the years, certain 
objectionable practices remain and new ways of tricking 
the potential buyer have recently come into use. 


The current issue of the Columbia Law Review is de- 
voted to a critical survey of federal and state laws, rulings, 
decisions, and voluntary codes designed to assure truth in 
advertising. It concludes that “A legislative reappraisal 
of . . . workable sanctions seems essential if the consumer 


and the honest advertiser are to receive adequate protec- 
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tion. Chairman Warren G. Magnuson (D-Wash.) of the 
Senate Commerce Committee has likewise suggested a 
thorough overhaul of federal controls to cope with “new 
gimmicks, fantastic offers, and far-fetched claims.” 


Business groups opposed to expanded government polic- 
ing of advertising are sponsoring more rigorous programs 
of self-regulation. At a national conference of Better 
Business bureaus, Savannah, Oct. 1-5, plans for a new cam- 
paign against false advertising in the retail field were 
drawn up. They call for more intensive check-ups on 
prices advertised by independent merchants and for joint 
action by local and national bureaus to deal with adver- 
tising abuses by chain-operated stores. 


MOUNTING CRITICISM OF TV-RADIO COMMERCIALS 


Much of the present complaint is leveled against tele- 
vision commercials. This is not because abuses are more 
prevalent in advertising over the air? but because the TV 


1“The Regulation of Advertising,”’ Columbia Law Review, November 1956, p. 1057 


2 National Better Business figures show that, out of 19,000 questionable advertise- 
ments reviewed last year, 17,000 were carried in newspapers. 


R11 








Editorial Research Reports 


screen has been found to afford unique opportunities for 
deception. A member of the Federal Trade Commission 
has observed that television “brought the pitchman off the 
streets into our parlors.” * Another commissioner said: 
The American home is being deluged from morning until night 
with spurious television-radio advertising . .. and the clamor of 
the shills . . . Viewers and listeners are undoubtedly being bilked 
of fabulous sums and the industry is letting itself be strangled by 
sharpshooters. The situation cries for corrective measures.‘ 


Federal Communications Commissioner Robert E. Lee 
has recommended that renewal of TV and radio licenses 
be denied to stations broadcasting advertisements of ques- 
tionable veracity. Chairman George C. McConnaughey of 
the F.C.C. warned a conference of broadcasting officials in 
Washington last spring that the commission shared with 
Congress a great deal of concern over the prevalence of 
advertising abuses. He said TV and radio stations could 
no longer escape responsibility by resorting to the excuse 
that sponsors and advertising agencies determined the con- 
tent of commercials. He cautioned station owners to have 
no dealings with “unconscionable advertisers” on pain of 
more rigorous government regulation. Commissioner Lee 
similarly told another meeting of TV and radio executives 
that continued excesses would certainly result in a tight- 
ening of regulatory laws by Congress. Although the F.C.C. 
“leaned over backward in putting a liberal interpretation” 
on station practices, “our mail appears to indicate that an 
aroused public may not be as tolerant.” 


EXPANDED GOVERNMENT POLICING OF ADVERTISING 


The Federal Trade Commission announced on Oct. 12 
that it was setting up a new investigative unit to broaden 
its surveillance of radio and television commercials. Pre- 
viously four F.T.C. lawyers had been reading sample 
scripts; henceforth more than 100 lawyers in the agency’s 
branch offices’ would tune in from time to time on local 
stations. 


The new monitoring system was established because mere 
reading of scripts had failed to spot certain types of dis- 
*Sigurd Anderson, address, New Jersey Fertilizer Conference, 
N. J., Sept. 27, 1956. 
* Lowell B. Mason, address, Harvard Marketing Club, Cambridge, Mass., Mar. 12, 


1956. Mason was succeeded as a member of the commission, Nov. 2, by Edward 
Thomas Tait. 


New Brunswick, 


5 F.T.C. branch offices are located at Chicago, Cleveland, Kansas City, New Orleans, 
New York, San Francisco, Seattle, and Washington, D. C. 
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honest advertising. The written text might be acceptable, 
but not the visual presentation. Commercial announcers 
had been known to insert objectionable “ad lib” passages 
into approved scripts. F.T.C. began streamlining its in- 
vestigative machinery more than a year ago when lawyers, 
instead of clerks, were assigned to a continuing survey of 
periodical advertisements to facilitate speedier action 
against offenders. 


An investigation by New York Attorney General (now 
U.S. senator-elect) Jacob K. Javits of “food clubs” pro- 
moting sales of freezers with giveaway offers resulted in 
a general sanitation of advertising in that field. Complaints 
of Brooklynites who had been tricked by misleading adver- 
tising over the air reached such proportions last spring 
that Kings County District Attorney Edward S. Silver in- 
stituted a continuous watch over commercials broadcast 
from local stations. Nine television and 13 radio sets were 
installed at racket squad headquarters, and advertisers 
were prosecuted for fraud in flagrant cases. 


VOLUNTARY EFFORTS TO CORRECT CURRENT ABUSES 


Increasing criticism of television commercials led the 
National Association of Radio and Television Broadcasters 
to take a new look at its “seal of good practice” television 
code, first promulgated in 1952. A revised edition, setting 
out more explicitly the responsibility of the individual sta- 
tion for the honesty of its advertisers, was published in 
July. The code now states: 

A television broadcaster should, in recognition of his responsi- 
bility to the public, refuse the facilities of his station to an adver- 
tiser where he has good reason to doubt the integrity of the 
advertiser, the truth of the advertising representation, or the 
compliance of the advertiser with the spirit and purpose of all 
applicable legal requirements. 


The code specifically bans “bait-switch advertising, 
whereby goods or services ... are offered merely to lure 
the customer into purchasing higher-priced substitutes.” 
In promoting medical products, “indiscriminate use of such 
words as ‘safe,’ ‘without risk,’ or similar . . . terms” is 
banned. Other rules pertain to misrepresentation in con- 
tests and giveaway offers. 


Association President Harold E. Fellows said any sta- 
tion that failed to observe the code, after warning, would 
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lose its “seal of good practice.” This would certainly be 
noted by F.C.C., he said, when the station’s license came 
up for renewal. 


The code board of the broadcasters’ association reported 
on Oct. 11 that 90 per cent of the television stations it 
monitored were operating in accordance with the code. In 
all except a few cases, violations were discontinued when 
offenses were called to the attention of station officials. 


EFFORTS TO IMPROVE AUTO DEALER ADVERTISING 


A steady flow of complaints about unethical advertising 
of automobiles prompted the National Automobile Dealers 
Association to institute a clean-up campaign last year. To- 
gether with the Better Business Bureau, it framed a new 
code, Recommended Standards of Practice for Advertising 
and Selling Automobiles, which was distributed to all mem- 
ber firms in January 1956. 


The code states that “Advertising, as a whole, should 
not create a misleading impression even though any state- 
ment, illustration or device therein, separately considered, 
is literally truthful.” It specifically bans bait advertising, 
“bushing” (inflating the price by devious methods after a 
sale), use of the words “guarantee” or “warranty” with- 
out precise statement of the coverage offered, and false 
advertising of used cars as “demonstrator models” or 
“executive cars.” 


When certain excesses persisted after promulgation of 
the new code, the association issued a supplement, State- 
ment of Advertising Principles, specifically citing approved 
or disapproved language commonly used in automobile 
advertising. Among the proscribed terms are those which 
imply huge savings—such terms as “One penny profit,” 
“Save thousands of dollars,” and “At our actual cost.” 


Although N.A.D.A. has no enforcement machinery, its 
program of publicizing the new standards and negotiating 
voluntary agreements with local advertising media is be- 
lieved to have brought substantial improvement in dealer 
advertising of new and used cars. 





Misleading and Fraudulent Advertising 


ON THE WHOLE, advertising today is far more reliable 
than the printed sales appeals of a generation ago. Even 
the severest critics of present-day advertising as “an eco- 
nomic waste” concede that the great bulk of the content is 
unobjectionable. Only a small proportion, sometimes esti- 
mated at no more than one per cent, can be classed as 
fraudulent or intentionally deceptive. Reliable advertisers 
are quick to correct misleading offers when called to their 
attention. 


In certain fields of merchandising, however, deceptive 
advertising is a chronic problem. Gullible consumers are 
induced to buy inferior or injurious products; many are 
tricked into spending more than they intended or more 
than they can afford. 


Objectionable practices appear with relative frequency 
in the advertising of automobiles, clothing, home appliances, 
furniture, and jewelry. Misrepresentation is a recurring 
problem in the advertising of home improvement services— 
such as storm window installation, reupholstering, and 
appliance repair—and in the advertising of health insur- 
ance, resort and suburban real estate, and purported get- 
rich-quick opportunities. Dry cleaning establishments and 
photographic studios in some cities have been persistent 
offenders. 


National advertising of well-known products is relatively 
free of serious abuse. Successful campaigns by the Federal 
Trade Commission against exaggerated claims in adver- 
tising cigarettes, drugs, and cosmetics resulted in a general 
raising of promotional standards in those fields. But occa- 
sional departures by leading companies still require F.T.C. 
reminders. 


A nation-wide investigation of advertising practices of 
some 1,400 companies selling health, accident, and hospital 
insurance resulted in formal complaints against 41 com- 
panies—chiefly on the ground that they misrepresented 
benefits accruing to policyholders—and spurred the indus- 
try to develop, with F.T.C. help, the new set of trade prac- 
tice rules that became effective last June 15. 
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Most advertising excesses occur in the promotion of re- 
tail sales, mainly because day-to-day copy for immediate 
use affords small opportunity for careful screening. Much 
of the objectionable matter, as in the case of automobiles, 
is the product of intense competition in local markets. In 
most cities there are small firms which slip periodically into 
unsavory practices. Abuses on radio or television occur 
mostly in the broadcasts of small non-network stations 
which cannot be too choosey about their advertising clients. 


Many communities are beset from time to time by un- 
scrupulous promoters of particular products, who try to 
make a quick profit through dishonest advertising and 
then clear out of town before customers realize they have 
been bilked. The St. Louis Better Business Bureau re- 
cently warned against a heavily advertised paint because 
small samples giver to customers were of far superior 
quality to the product actually sold. 


Reports from local Better Business bureaus in 109 cities 
disclose that more than 400,000 complaints were received 
during 1955. In the investigations that ensued, 19,093 
advertisements were found to contain statements requiring 
contact with the advertisers. This was an increase of 15.5 
per cent over the previous year. Nearly all advertisers 
complied with suggested changes, but 525 of last year’s 
cases involved such flagrant dishonesty that they were re- 
ferred to police authorities.6 The New York Better Busi- 
ness Bureau recently reported a 17 per cent increase in the 
number of complaints received during the first six months 
of 1956. 


The F.T.C. issued 150 complaints and 133 cease and 
desist orders against deceptive advertising practices in the 
year ended last June 30. This compares with a 1944-195¢ 
annual average of 84 complaints and 75 orders. Some 
8,000 F.T.C. stipulations and nearly 5,000 cease and desist 
orders against deceptive advertising are still active.’ 


EPIDEMIC OF BAIT-AND-SWITCH ADVERTISING 


Attention has turned in recent months to the increase in 
cases of bait-and-switch advertising, especially over tele- 
vision. The sole purpose of this form of advertising is to 





* Association of Better Business Bureaus, A Statistical Analysis of Better Business 
Bureau Activities for 1955 (March 1956), pp. 180-181 
’ Federal Trade Commission, Annual Report 1955, p 
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sell to the unwary consumer something more expensive 
than the product advertised. Bait advertising became so 
prevalent last year that the F.T.C. issued a warning to 
the public shortly before Christmas to be on guard against 
any offer to sell goods at prices far below normal. F.T.C. 
investigators had interviewed hundreds of victims, includ- 
ing both unfortunate customers: and legitimate merchants 
whose trade suffered from the unfair competition of bait 
salesmanship. 


Bait advertisers have many tricks to avoid sale of the 
advertised bargain. It may be “sold out,” not available in 
the right size or color, ot so patently undesirable that the 
customer’s interest is easily turned to something that costs 
more. In a typical case which came up for F.T.C. action 
last year, a company advertised over television to sell a 
“famous-make” vacuum cleaner for $13.50 and a sewing 
machine for $18.50. F.T.C.’s formal complaint described 
what happened when TV viewers telephoned the company 
for home demonstrations: 

Salesmen called upon the persons so responding . . . [and] dem- 
onstrated such cleaners and sewing machines, well knowing that 
their performance would be unsatisfactory; made no effort to sell 
the advertised [articles] . . . but in many cases belittled and dis- 
paraged [them] ... and attempted to, and frequently did, sell 
different and much more expensive vacuum cleaners and sewing 
machines to such persons. 


The commission’s investigators noted that “Those vul- 
nerable to the high pressure salesmanship that follows the 
baiting are those least able to afford the higher-priced 
products.”” Many were induced to buy expensive but in- 
ferior equipment on the installment plan; frequently they 
were unable to keep up the payments. 


DECEPTIVE ADVERTISING OF PRICE REDUCTIONS 


Universal love of a bargain, sharp competitive conditions 
in retail markets, and the breakdown of manufacturers’ 
efforts to maintain fixed resale prices have contributed to 
a recent increase of price misrepresentation in advertising. 
Normally reliable merchants are sometimes drawn into 
exaggeration of the extent to which prices of sale goods 
have been reduced. Often the advertised markdown from 
a so-called original price is wholly fictitious.’ 





* The F.T.C. recently enjoined a hosiery distributor from supplying retail outlets 
with fraudulent manufacturers’ price tags which enabled the stores to represent the 
normal selling price as a markdown. 
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The current Better Business Bureau campaign against 
false retail advertising is directed primarily at misrepre- 
sentation in claims of extraordinary savings. Dishonesty 
was found most prevalent in advertising of permanent mark- 
downs, temporary reductions, special purchases, seconds 
and irregulars, and discontinued items. 


The F.T.C. has brought action countless times against 
misrepresentation in use of such familiar terms as “re- 
duced,” “special,” and “introductory” in bargain adver- 
tising. It has required merchants to stop citing a “list 
price” or “regular price,” as the basis for a markdown, 
unless the figures given are the actual retail prices at the 
time the goods are offered. The false claim of selling 
goods “‘at cost,”’ or use of the phrase “Now only . . cents” 
to imply that the price was formerly much higher, are 
frequent offenses. Expressions like “Selling elsewhere at 
.” or “Should sell at ..” are frowned on by Better Business 
bureaus. Stores sometimes advertise “From factory to you” 
or “Mill close-out” to suggest non-existent bargains. 


Misrepresentation in retail advertising occurs often in 
false descriptions of quality. Deception in offers of free 
credit, false claims of “Going out of business” or “Tem- 
porarily overstocked,” and use of faked testimonials are 
other familiar devices employed by unscrupulous mer- 
chandisers. 


WARNINGS AGAINST OUTRIGHT ADVERTISING FRAUDS 

Advertising is sometimes a blind for an out-and-out 
swindle. The National Better Business Bureau lists nearly 
200 different fraudulent schemes, many of which utilize 
legitimate channels of advertising. It has issued warnings 
time and again against companies which advertise cheap 
repair services on television sets or home heating units to 
trick householders into buying new equipment or unneeded 
parts at inflated prices. 


Certain types of fraud are seasonal. Spring inspires 
gardening rackets in which firms advertise “hundreds of 
blooms” from plants of inferior quality and salesmen pose 
as experienced nurserymen. Recently F.T.C. investigators 
checked an advertisement for a “rare plant from Japan,” 
said to produce no fewer than 80,000 blossoms, and found 
that the plant offered was actually a common shrub of 
poor flowering habit. 
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The F.T.C. cautioned last September that early autumn 
was the “boom season” for the school racket—‘one of the 
cruelest gyps ever practiced on low-income Americans.” 
Ten F.T.C. cease and desist orders against deceptive adver- 
tising in the educational field have been issued in the 
past 18 months. 

Principal offenders are official-sounding civil service training 
schools that “guarantee” government jobs to graduates, home 
handicraft schools that promise exciting profits for easy-to-learn 
skills, and mechanical training schools that claim diploma holders 
need only say “yes” to the impatient employer . . . Spellbinder 
exaggerate the learning ease and riches of motel management, 
nursing, horticulture, and even medicine—all out of a mailbox.® 


Closely related to school frauds are spurious offers of 
high-paying jobs. “Earn money at home” advertisements 
attract shut-ins, housewives, and elderly people with prom- 
ises of large returns for little work. The distinguishing 
feature of these frauds is that they require that something 
be purchased before employment begins. 


The New York Better Business Bureau warned in Sep- 
tember of a current vending machine racket. Ads in the 
help wanted sections of newspapers, promising $500 a 
month for part-time work, lured victims into buying expen- 
sive vending machines, but promises of “exclusive terri- 
tory” which would “guarantee profits” were not made 
good by the promoters. 


The F.T.C. on Nov. 1 ordered Washington Mushroom 
Industries, Seattle, to quit advertising that amateurs can 
make substantial profits by raising mushrooms at home. 
The concern had sold $328,000 worth of mushroom spawn 
and fertilizer in 1954 under an offer to buy back all the 
mushrooms raised but had purchased only $5,325 worth of 
mushrooms from customers. In a similar case, Oct. 24, 
a Baltimore judge ordered operators of a chinchilla-raising 
scheme to refund more than $100,000 to persons who had 
purchased breeding pairs on the strength of advertised 
offers to buy back the litters.?° f 


False claims of cures by advertisers of various medica- 
ments or medical devices are a continuing problem. In 
one recent four-week period, F.T.C. investigators found 40 


* Federal Trade Commission, news release, Sept. 2, 1956. 


% The National Chinchilla Breeders Association, whose rigid standards for the in- 
dustry ban promises to buy litters from customers, has warned that chinchilla raising 
is no business for amateurs. 
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misleading advertisements for cures and palliatives. Cease 
and desist orders issued in the last few months have in- 
cluded bans on advertising a shoe as a cureall for foot 
disorders and a vitamin “health food” as a cure for 
arthritis. Formal complaints have been issued recently 
against mail order sale of eyeglasses and against adver- 
tising of products purported to cure baldness. 


Advertising Controls: Public and Private 


MOST ABUSES complained of today were present in the 
earliest forms of advertising. 3efore the era of the 
popular press, town criers exalted the wares of merchants 
with little concern for truth. Handbills to recruit colonists 
for the New World stressed the attractions of pioneer 
living with no mention of its trials. Broadsides for quack 
medicines were posted in public places; a favorite spot in 
London was the walls of St. Paul’s Cathedral. In the 
earliest English periodicals members of the aristocracy 
gave their names, for a price, to testimonials for many 
questionable products. “Dr. Barclay’s Anti-Bilious Pills” 
were recommended by dignitaries of the church, including 
the Archbishop of Canterbury." 


EXPOSES OF FALSE OR INJURIOUS ADVERTISING 

A satirical essay by Joseph Addison published in The 
Tatler, Sept. 14, 1710, chided purveyors of “uncleanly 
advertisements.”” Samuel Johnson condemned attacks by 
advertisers on their competitors. The first full-scale expose 
of advertising frauds was published a century ago in Eng- 
land under the title of The Language of the Walls and a 
Voice from the Shop Window or the Mirror of Commercial 
Roguery. It warned of adulterants and filth in many prod- 


ucts advertised as “pure,” including tea, bread, milk, butter, 
wine, and textiles. 


Fraudulent medical advertising has long been a target 
of reformers. The American Medical Association from its 
earliest days has battled quacks and nostrum peddlers. The 
A.M.A. Bureau of Investigation, established in 1906 to 
disseminate information on all types of medical products 


1 George Burton Hotchkiss, An Outline of Advertising (1950), p. 36. 
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offered the public, did much to undermine public faith in 
the testimonial. Its early inquiries showed that signers 
of testimonials for medicinal products had died of the 
very diseases the nostrums were said to have cured. 


During the 1920s and 1930s books attacking advertise- 
ments of well-known products achieved wide circulation. 
Beginning in 1927 with Your Money’s Worth by Stuart 
Chase, these writings tended to discredit the institution of 
advertising itself. Public distrust became so prevalent 
that a magazine called Ballyhoo won brief success by 
devoting all its pages to parodies of easily recognized ads. 


With a sharpening of competition in selling during the 
depression, standards of advertising declined. Consumer 
organizations were formed to protect ordinary citizens 
against misrepresentation and to lobby for stronger gov- 
ernment controls over advertising. At their inception, 
these organizations had a definitely anti-advertising bias. 
Not only were the abuses attacked, but large advertising 
expenditures were condemned as a needless burden on 
consumers. 


The advertising industry itself undertook a campaign 
to restore public confidence by stressing the important role 
played by advertising in raising the standard of living. 
Enlightened advertising policies adopted by large firms 
helped to allay public suspicion. 


EFFORTS TO RAISE ADVERTISING STANDARDS 


Private efforts to raise advertising standards long ante- 
dated government regulation. The New York Herald in 
1865 and the Ladies Home Journal and the Farm Journal 
later were among the pioneers in closing their pages 
to objectionable ads. The Associated Advertising Clubs 
of America (now the Advertising Federation of America), 
founded in 1904, launched a “truth in advertising’ cam- 
paign in 1911. Through national and local vigilance com- 
mittees, the clubs brought pressure on advertisers to 
observe basic rules of honesty. The national vigilance 
committee was incorporated in 1916 under the name 
National Better Business Bureau. 


Local Better Business bureaus are functioning in more 
than 100 cities today. Contributions for their support 
have trebled in the past decade; some 80,000 business firms 
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provided more than $4.5 million for activities of the bureaus 
in 1956. They investigate complaints, help trade groups 
in formulating fair practice codes, seek voluntary compli- 
ance with good advertising standards, and refer frauds 
or persistent misrepresentation to enforcement authorities. 


The Better Business Bureau approach is largely pre- 
ventative. The bureaus carry on extensive programs of 
public education and popularize such slogans as “Before 
You Invest—Investigate” and “Read Before You Sign.” 
The national bureau issues a detailed 200-page Guide for 
Retail Advertising and Selling and Do’s and Don’ts in Ad- 
vertising Copy. Numerous pamphlets, circulated to the 
general public, warn against current rackets. 


National advertisers generally take pains to avoid mis- 
representation. Large producers of consumer products 
submit proposed advertising copy to their legal or research 
departments for checking against statutory or code bans. 
Many trade associations have formulated general principles 
of acceptable advertising in their fields. 


Most reputable magazines and all major radio and tele- 
vision networks screen all advertising offered. The Maga- 
zine Copy Advisory Committee, representing 20 national 
publishers, seeks cooperation from advertisers whose copy 
is considered objectionable. Newspapers have standards, 
applied with varying degrees of stringency, which bar from 
their columns the most obvious abuses in advertising. The 
Newspaper Advertising Executives Association has estab- 
lished the principle that members shall reject “fraudulent, 
misleading or otherwise harmful” advertising. 


SCOPE OF FEDERAL REGULATION OF ADVERTISING 


Government controls over advertising are an outgrowth 
of common law bans on unfair competition. The Columbia 
Law Review has noted that federal laws regulating adver- 
tising have been “preventive measures [applied] piece- 
meal to combat specific advertising evils as they arose.” 
No fewer than 21 federal agencies now exercise some au- 
thority over advertising. 


The law which set up the Federal Trade Commission in 
1914 empowered it to act against the use of “unfair 
methods of competition in commerce.” But the unfair 





“2 “The Regulation of Advertising,”’ Columbia Law Review, November 1956, p. 1020. 
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methods to be attacked were not defined. The House 
report on the legislation noted that “There is no limit to 
human inventiveness in this field,” and that to frame defini- 
tions would impose an “endless task” on Congress. The 
new commission promptly acted against misrepresentation 
in advertisements as an unfair trade practice and was 
upheld by courts whenever it could prove that competing 
businesses were damaged. However, when the consumer 
was the only sufferer, the courts held that the F.T.C. 
had no jurisdiction. 


After active lobbying by consumer and women’s groups, 
Congress adopted the Wheeler-Lea amendment in 1938, 
which gave the F.T.C. authority to ban all “unfair or 
deceptive acts or practices,” whether in competition or not. 
The act provided specifically that advertising of four kinds 
of products—foods, drugs, medical devices, and cosmetics— 
should not be “misleading in any respect . . . by statement, 
word, design, device, sound or any combination of these .. . 
[or] the extent to which the advertisement fails to reveal 
material facts.”” The Wool Products Labeling Act of 1940 
and the Fur Products Labeling Act of 1951 laid down 
rules for honest identification of wool products and fur 
products. 


During its first 15 years the F.T.C. acted to suppress 
unfair advertising only on complaint. In 1929 it began a 
systematic scanning of periodicals for advertising content; 
in a few years it added radio scripts, and eventually tele- 
vised advertising, to its field of surveillance. 


The commission is empowered to investigate, to hear 
cases, and to adjudicate on charges of deceptive advertising 
in interstate commerce. Its cease and desist orders become 
final after 60 days unless appealed in the federal courts. 
Violation of a commission order is punishable by civil 
penalties of up to $5,000 for each day of continuing dis- 
obedience. In cases of injurious foods, drugs, medical 
devices, and cosmetics, the commission can seek temporary 
injunctions to halt further advertising, and subsequent 
conviction may bring penalties of up to a $5,000 fine and 
six months of imprisonment, or double these penalties for 
a second offense. 


Other federal agencies have less comprehensive powers 
over advertising. The Post Office Department handles cases 
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of fraudulent advertising by mail; the Federal Communi- 
cations Commission exercises indirect control over broad- 
casting commercials through its power to license stations. 
The Securities and Exchange Commission administers the 
act of 1933 which made it illegal to promote sale of securi- 
ties through circulation of “any untrue statement of a 
material fact or any omission of a material fact.” 


PooR ENFORCEMENT OF STATE ADVERTISING LAWS 

Large numbers of statutes affecting advertising have 
been enacted by the legislatures of the states, but little 
effort is given to their enforcement. Outright swindles 
are usually prosecuted under criminal laws dealing with 
fraud; lesser abuses are apt to be overlooked except in 
communities where special drives against misrepresenta- 
tion in advertising have been conducted. 


Forty-three states and the District of Columbia have 
laws based on a model statute drafted by the advertising 
trade journal Printers’ Ink in 1911 and revised in 1945. 
In general, these laws brand false or misleading adver- 
tising in any medium as a misdemeanor. The offender is 
the advertiser rather than the publisher or broadcaster. 
Eleven states restrict penalties to advertisers who have 
knowledge of the falsity of their statements; four states 
require that “intent to deceive” be proved. 


Some state laws define specific advertising malpractices. 
Since 1953, five states'® have enacted laws against bait 
advertising which carry penalties of up to $500. The laws 
prohibit advertisement of goods as part of a scheme not 
to sell them or of a scheme to sell them at a price higher 
than the one advertised. The Council of State Govern- 
ments has recommended since 1954 that all states adopt 
laws of this kind. A California statute requires that 
the term “original price” refer to the actual price in effect 
in a locality within the preceding 90 days. In Wisconsin 
the term “worth” [such and such an amount] must be 
specific, indicating the actual price at which an article is 
regularly sold at retail. 


Replies to a Columbia Law Review questionnaire from 
33 state attorneys general and 28 county prosecutors dis- 
closed that in most jurisdictions few prosecutions are 
undertaken under present advertising laws. The largest 





% California, Maine, Massachusetts, Michigan, Tennessee. 
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approximately 20 a year—was reported from 


LOOPHOLES IN PRESENT CONSUMER PROTECTIONS 


An inherent obstacle to enforcement of strict honesty 
in advertising is the thin line which separates acceptable 
puffery from outright misrepresentation. Lowell Mason, 
veteran F.T.C. commissioner, frequently pointed to the 
absurdity of expecting advertising copy to read like a 
government manual. The House committee which reported 
the Wheeler-Lea bill in 1938 made a firm statement that 
the proposed statutory ban on misleading advertising was 
not intended to restrain salesmanship: 

Salesmanship and advertising are inextricable from the promo- 
tion and operation of business under our economic system. 
Common experience discounts statements of a zealous advocate 
and weighs his declaration in the light of his own self-serving 
financial purposes. Reasonable latitude must be conceded to the 
salesman and advertiser in boosting his own product. 


The Columbia Law Review has commented on the im- 
possibility of prosecuting for use of “subjective superla- 
tives.” The claim that a certain tooth paste will “beautify 
the smile,”’ for instance, is not likely to bring official con- 
demnation from any federal or state agency. 


Many charges of false advertising are difficult to prove. 
The F.T.C. has been trying since 1930, so far without 
success, to force modification of the advertising of a well 
known “liver pill.” 15 Last May, more than two years after 
a complaint against AD-X2, the battery additive, was 
issued, the F.T.C. terminated the action because scientific 
opinion that the product was worthless did not carry suffi- 


cient weight to overcome enthusiastic testimonials of the 
additive’s users. 


Advertising Age, Sept. 10, 1956, quoted the comment of 
an anonymous F.T.C. official on the long legal delays which 
may occur when desist orders based on scientific opinion 
are challenged in the courts. “They [the cases] can be 
dragged out just as long as the party wishes, simply by 
pouring in money.” Other F.T.C. officials blamed “in- 
creased subtlety” in advertising for the difficulty of mak- 
ing a complaint stick in court. 


““The Regulation of Advertising,’ Columbia Law Review, November 1956, p. 1063. 


% The F.T.C. on Oct. 4 issued its second cease and desist order against Carter's 
Little Liver Pills, following a decade and a half of litigation over its first order. 
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Editorial Research Reports 


The Columbia Law Review attributed inadequacies in 
federal control over advertising to “confused and often 
contradictory regulations,” to overlapping jurisdictions of 
various federal agencies, and to lack of consistency in 
statutory penalties. “Time-consuming investigatory pro- 
cedures are ill-adapted to proceed against the more flagrant 
abuses. . . . Any overhauling of F.T.C. sanctions should 
aim primarily at enabling the commission to halt objection- 
able advertising before the campaign has accomplished its 
illegal purposes.” More effective control of advertising 
outside federal jurisdiction would be achieved by vesting 
authority for this function in a special state agency, instead 
of relying chiefly on sporadic action by local police. 


Although the many laws, agency rulings, court decisions, 
and code regulations have blurred some of the fine points 
of legal liability of advertisers, they have served to build 
up over the years a body of general principles to guide the 
honest advertiser. The basic principle is that advertising 
must be judged, not on strict factual accuracy, but on its 
general effect—its effect on the immature and the naive 
rather than the sophisticated consumer. The courts have 
established the principle that “The law is not made for 
experts but to protect the public—that vast multitude which 
includes the ignorant, the unthinking, and the credulous.”’ 14 


16 Cited by Sherman R. Hill, F.T.C. attorney, address, Institute of Industrial Rela- 
tions, Santa Monica, Calif., Apr. 11, 1951. 
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